[bookmark: _GoBack]Transfer of “keepership” of prohibited type dogs
This note deals with concerns arising from the Exeter Crown Court case involving “Stella” a pit bull terrier that has been made subject to a Contingent Destruction Order (“CDO”) in the charge of someone other than the original owner of Stella. Stella is a dog that was not exempt and never had been.  It is illegal to give away or abandon a prohibited dog so the Crown Court order (HHJ Cottle and two Magistrates) should be seen in this context. 
The CDO was made saying Carolyne Pharaoh, the kennel owner where Stella was held for over a year, could become the keeper. Antony Hastie, who was convicted of possessing Stella, remains the legal owner of Stella but may not easily assume “keepership” of Stella for the reasons set out in paragraph 4 below.  
Following amendments made to the Dangerous Dogs Act 1991 (“the DDA”) any person proposed to be in charge of a prohibited dog must have been assessed by a Court as a “fit and proper person” for this purpose as part of the Court’s determination as to whether the dog poses a danger to public safety.  Only a natural person may be assessed by a Court (i.e. not a company or charity etc.)  This position is made plain in article 2 of the Dangerous Dogs Exemption Schemes (England and Wales) Order 2015 (“the 2015 Order”) which confirms that “person” for the purposes of that Order is a natural person only. 
Does the case of “Stella” create authority for casual transfer of “keepership”?
1. The case of Stella does not create a precedent allowing Courts to transfer “keepership” to anyone that appears before the Court wishing to take charge of a dog that would otherwise be destroyed.  (This was a Crown Court case on appeal from a Magistrates’ Court decision to order the destruction of Stella and therefore has no precedent value.) 
2. The circumstances of the Stella case were that Carolyne Pharaoh, the kennel owner, had been in charge of the dog at the time the matter was being considered by the Crown Court and had been closely involved in modifying Stella’s behaviour whilst at the kennels. The Court was properly able to consider Carolyne Pharaoh for the “fit and proper person” test in accordance with the wording of section 4(1B)(a)(ii) of the DDA (explained further under Legislation – transfer of “keepership” of non-exempted prohibited dogs).  The Court was satisfied from hearing Carolyne on oath that she was a fit and proper person to be in charge of the dog including evidence of a police assessment of Carolyne Pharaoh’s ability to cope with and minimise the potential risks posed by the dog, taking into account the home and conditions where Stella would be kept. The Court also considered that Stella’s own modified temperament at the point the Court was considering the case meant “there was no danger to public safety”. 
3. The circumstances of Stella’s case were almost unique as Carolyne Pharaoh, without breaching the law, had as a matter of fact been in charge of Stella at the time the matter was considered and therefore exceptionally the Court was able to assess someone other than the owner of Stella as part of the “no danger to public safety test”.  
Legislation – transfer of “keepership” of exempted dogs
4. [bookmark: _Ref457569867]The only way to lawfully transfer “keepership” of a prohibited exempted dog like Stella is by Court Order under Part 3 of the 2015 Order.  This permits someone other than the person to whom a Certificate of Exemption was issued by the Index to apply to be substituted in the limited circumstances of either the death or serious illness of the original person named on the Certificate.  If the procedure in Part 3 is followed, the new person taking charge of the dog and the original person in charge of the dog will not be in breach of the Exemption Scheme thereby risking criminal liability for having possession of a non-exempt prohibited dog. 
Legislation – transfer of “keepership” of non-exempted prohibited dogs
5. In the case of a dog that was previously exempted but has subsequently been found in breach of the conditions of exemption, or has never been exempted, section 4, section 4A or section 4B of the DDA will apply.  
6. [bookmark: _Ref457570243]Article 5(b) of the 2015 Order makes clear that if the additional conditions set out in article 10 of the Order are not complied with the dog is no longer exempt from the prohibition on possession. Accordingly, Part 3 of the 2015 Order (“Substitution of Person in Charge of Dog Exempted under Part 2”) will not apply because the dog is no longer exempt and therefore must be treated as a prohibited dog again. Consequently the dog must go through the DDA process again whether by way of prosecution of the individual(s) involved or by way of a civil complaint for destruction or a CDO under section 4B of the DDA. 
7. [bookmark: _Ref457575036]Section 4 of the DDA makes clear that the court, when determining whether a dog is a danger to public safety, must consider both the temperament of the dog and:
“whether the owner of the dog, or the person for the time being in charge of it, is a fit and proper person to be in charge of the dog” (emphasis added) (section 4(1B)(a)(ii) DDA and mirrored in section 4B(2)).
8. Section 1(2)(b), (c) and (e) of the DDA make it unlawful for a person to sell, exchange or gift or make an offer of a gift or for the owner to abandon a prohibited type dog. The wording of the “no danger to public safety test” in section 4(1B) of the DDA clearly provides the court has the power to consider someone other than the owner of the dog for the purposes of the “fit and proper person” test.  
9. Defra would expect that in most cases the person who will be applying for a CDO in respect of a prohibited dog will be the person who owns it however there may be limited cases where it is not the person who owns the prohibited dog who applies. 
10. In such cases the person applying to the court for a CDO in respect of a prohibited dog must be able to demonstrate that they are in fact “for the time being in charge of the dog”. This could not apply to a person who has never been in charge of the prohibited dog before the time the Court is considering whether the dog is a danger to public safety. Such applications should rarely be successful given (i) the prohibition on gifting a prohibited dog; (ii) the restrictions on who may be considered for the “fit and proper person” test; and (iii) if successful the dog must then remain with that person unless they die or become seriously ill.  
Application of R (Sandhu) v Isleworth Crown Court [2012] post legislative changes
11. It has been suggested that the decision of Exeter Crown Court and on the authority of the Sandhu case a Court is permitted to consider anyone for the purposes of being in charge of a prohibited dog. 
12. This is an incorrect application of Sandhu and the Exeter Crown Court case does not have precedent value. The part of the judgment in Sandhu in respect of another person taking “keepership” of the dog in the circumstances was obiter. Sandhu was primarily about whether a court (pre-changes to the DDA) was able to take into account the character of the person intending to be the person in charge of a prohibited dog in addition to the temperament of the dog when determining whether the dog was a danger to public safety.  The Administrative Court determined that the wording of the DDA as it then was did not permit a Court to consider the character of a person intending to be in charge of a prohibited dog.  The Crown Court in Sandhu’s case had found as a fact that the temperament of the two prohibited dogs was such that they did not pose a danger to public safety.  The Administrative Court, in light of its finding on the issue of the character of the person intending to apply for exemption and the Crown Court’s finding as to the danger posed by the dogs, accordingly concluded that Isleworth Crown Court had been correct in its decision to make the dogs subject to CDOs. The Administrative Court went on to add – correctly – that a court making a CDO in respect of a prohibited dog had no power to add conditions to a CDO.  
13. Following the Sandhu case the legislation was amended in order to make clear that a person’s character is relevant as to whether a prohibited dog poses a danger to public safety.  The consequence of the amendments include making it clear that the court only has power to consider, for the purposes of the “fit and proper person” test, the owner of a prohibited dog or a person for the time being in charge of such a dog.   Accordingly Sandhu cannot be used as authority (if it ever could) to allow any person to take “keepership” of a prohibited dog in place of an owner. 
Considerations for the Court 
14. The Court should only consider someone other than an owner of a prohibited dog for the purposes of the fit and proper person test as part of its determination that the dog does not pose a risk to public safety in a minority of cases given the restrictions set out in section 4(1B) of the DDA set out in paragraph 7 above.  
15. This is reflected in the Dangerous Dogs Definitive Guideline produced by the Sentencing Council on offences related to prohibited dogs at page 32  under step 6 and the sub-heading “Fit and proper person”.  This Guideline came into effect in relation to sentencing on or after 1st July 2016.
16. The Court should be reminded of this fact and that a person, other than an owner, proposing to take charge of a prohibited dog should be aware that the effect of obtaining a Certificate of Exemption is that dog must remain with that person for the remainder of its life.  
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