Annex B

Conducting the Interview

Introductions and recording

If the witness has brought a supporter, you should satisfy yourself that the supporter has no actual or potential involvement in the case and has no personal knowledge of the matters to be discussed. If the supporter is, in your view, unsuitable to act in that role, then the witness should be given the opportunity to arrange for an alternative suitable supporter and the interview should be re-arranged for this purpose. Remember, you have complete discretion on this point.
You should ensure that a member of staff is available to meet the witness on his/her arrival. The witness should be shown to waiting facilities and be given an opportunity to read the witness statement or view a video interview at that stage.

It should not be taken for granted that the witness can read well – some cannot but will not feel comfortable admitting it. Witnesses should be asked, tactfully, if they would prefer to have the statement read to them. If the witness indicates that he/she would, a member of staff, a police officer or any interpreter should read the statement to the witness. If the interviewing prosecutor is alone then the reading of the statement should be done by the prosecutor on tape as part of the interview process. 

If the witness has any comments to make about the statement/video (for example that it is inaccurate in some respect), he/she should be politely informed that rather than engaging in a discussion about it at that stage, it is something that should be mentioned to the prosecutor during the interview. 

The interview must be recorded in audio, or where appropriate video. Guidance on audio tape recording can be accessed here. 
The tape should be started the moment the interview commences. It is preferable for the rapport building stage to take place on tape. Similarly, confirmation as to whether the witness has seen and read their statement should take place on tape.

When starting the tape the prosecutor should give the date, time and location of the interview, and ask all those present in the room to identify themselves. Make sure you don’t forget to identify yourself from the outset. You should also identify the case name and URN on tape. An aide memoire to assist can be accessed here.
Building a rapport with the witness

Why?

For an interview to be successful there must be some rapport between the prosecutor and the witness. This does not mean that you develop a personal relationship with the witness so that you lose your objectivity and are “on their side” but rather that there is a relationship of trust between you and the witness. 

A relationship of trust means that the witness feels secure in the knowledge that you are a professional person, you know what you are doing and why you are doing it. 

Tell the witness who you are

Witnesses are likely to be very anxious about coming to a witness interview. They will want to know who you are and what they are in for. Hopefully you will have dealt with this, in broad terms, in your letter setting up the interview so the witness will not be coming in completely in the dark about the process. Nevertheless, before the interview you should explain who you are, what is going to happen and the purpose of holding the interview.

Introduce yourself and explain your role in the case (are you the reviewing lawyer or have you been asked by the reviewing lawyer to conduct the interview). Explain to the witness the stage at which the case is at – has it been charged, is it listed for trial etc.

Establish the boundaries

Explain that you are bound by the Code for Crown Prosecutors and the ptwi Code of Practice (have copies available as you may need to refer to them) and that you act for the public at large, not any individual. This is particularly important in the case of witnesses who are complainants, because they may labour under the misapprehension that you are their lawyer. It is essential that they understand that the prosecution has to consider other interests apart from those that concern the complainant.

Similarly, you should also make it clear from the outset that you are only interested in that witness’s independent recollection of what happened and so you cannot refer to the evidence of any other witness. 

You should also explain from the outset that the purpose of the interview is to assist you in making a fully informed decision about the case and that after the conclusion of the interview you will need time to consider the interview and any other evidence before making a final decision about the case.

If the witness has brought a supporter you should also outline the supporter’s role – which is to provide some moral and emotional support for the witness – and make it clear that he/she must not intervene in the interview to prompt, influence or inhibit the witness in any way.

Find out something about the witness

Spend a short period of time talking to the witness casually before settling into the purpose of the interview. This should be done in a tactful way as part of general conversation.

This is a necessary precursor to the interview proper to put the witness at ease. It should assist you in gauging the personality of the witness in advance of the interview proper.

Deal with any questions that the witness has about the process at this stage.

The interview

Basic technique

Once you are satisfied that the witness is settled, you should move on to the substance of the interview, namely assessing the evidence of the witness.

Your first step should be to confirm with the witness that he/she has seen a copy of his/her witness statement/video interview. Where the witness has indicated he or she cannot read, the statement should be read to him/her at this stage.

You should also confirm that you have not discussed any evidence with the witness prior to the recording of the interview.

The next step should be to ask the witness if the statement is accurate or if they have anything to add. Most witnesses will say that it is accurate and they have nothing to add. But this is often not the case. They will have more to add; some aspects of their evidence will require some clarification. This means that you will need to go through the evidence of the witness, including any exhibits, and check everything they have to say for accuracy.

Start from the beginning of the statement as if you were examining in chief at a trial. Look for signs of exaggeration or over confidence. Probing questions may cause a witness to modify his/her evidence. This course is absolutely necessary. It is much better to know as soon as possible that evidence has been over-emphasised or mis-stated – and try to ascertain the reason why - than leaving it till the witness gives evidence at  trial.

Closely questioning your witness can have considerable benefits. How did they know it was five o’clock – because they had been listening to the radio and heard the five o’clock news. How did they know it was a particular type of firearm – because he/she used to be in the armed forces. Ask them how they managed to see something? How can they give such a precise estimate of the height of the offender? If you ask the witnesses for the reasons underlying their recollections, you might find that their evidence is much more persuasive and credible than you had previously thought and therefore should be given greater weight.

Similarly, you should make sure that the evidence they can give is admissible. Find out when, where and from whom they received the exhibit. Find out why they recognised the defendant – did they really know him or is the recognition based on a subsequent conversation with someone else. Is it an assumption rather than known fact? Determine with the witness whether he/she actually saw each little segment of the event he/she witnessed or has he/she filled in bits from conversations with others?

Do not taint the witness’s evidence

You must be very careful during the interview and in all dealings with witnesses that you do not taint a witness’s evidence. Do not ask leading questions. You should not tell the witness what other witnesses have said. This may cause them to change their evidence. Similarly, your questions should not be suggestive that another witness has given different evidence. It is the independent recollection of the witness that is important.

Do not coach the witness

Under no circumstance should you ever suggest to a witness that he/she might be wrong (they may be right and other witnesses may be wrong) or indicate approval or disapproval in any way to any answer given by the witness. Never suggest the answer to a question. To do so goes beyond coaching into the territory of fabricating evidence.

Inconsistent evidence

At some point you may find that the evidence the witness is giving you is inconsistent with their written statements or evidence given on an earlier occasion. Listen carefully to the answer that has been given to you to ensure that it really is inconsistent. As a last resort you may refer the witness to their statement and ask them if they can explain the inconsistencies.

Conflicting evidence

You must be even more careful in dealing with evidence that conflicts with the evidence of other witnesses. Where there is significant conflict between witnesses that cannot be resolved by careful questioning, alternative accounts may be put to the witness for comment so long as the source of the alternative account is not attributed. If this is done, it should never be suggested to the witness that they adopt the alternative account. 

One way of avoiding alerting a witness to a direct conflict is to ask questions like “what would you say if someone was to suggest that the car was a different colour?” or “can I explore a different version of events with you and seek your view. I am not suggesting that this is what happened but I need to explore all possibilities?” Invite the witness to comment further on his/her evidence on the point. You may find that the witness was basing his/her evidence on assumptions rather than direct knowledge or, conversely, that they know something no-one else does. 

The tone in which you ask the question should not draw the witness’s attention to a possible error, nor should you press the question if you receive a clear and unequivocal response – to do so could alert the witness to the fact there is a conflict. 

Concluding the interview

Once you are satisfied that you have covered everything and you have no more questions to ask, inform the witness of this and ask if there is anything else he/she wants to add to what has been said. 

The witness should then be informed that you will require some time to consider all the evidence before making a final decision. Once the decision has been made the witness should be informed, normally by letter. 

The witness may request a copy of the recording of the interview. Any such request should be refused.

Deal with any questions about expenses – witnesses will be reimbursed for any expense reasonably incurred in attending the place at which the pre-trial witness interview is held. This may include the expenses of a supporter. Payment will be in accordance with standard witness allowances.

If the witness has disclosed further evidence that is material to the case, a further witness statement will need to be taken (or video interview conducted) by a police officer. You should tell the witness that you will be asking a police officer to take a further statement or conduct a video interview shortly, and that the police will be in touch. Refer the witness to the local Witness Care Unit for information and liaison. If an officer has been present during the interview it may be possible for him/her to take the statement (or conduct a video interview) immediately afterwards.

Turn the tape off.
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